IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN RICE, ET AL., : ClVIL ACTI ON
: NO 99-5155
Pl ai ntiffs,
V.

SCHNEI DER NATI ONAL CARRI ERS
I NC., ET AL.

Def endant s.

Menor andum and O der

AND NOW this 16th day of Novenmber, 2001, upon
consideration of plaintiffs’ notion to add del ay damages (doc.
no. 154) and defendants’ notion answer to plaintiff’s notion to
add del ay damages (doc. no. 155), it is hereby ORDERED that the
plaintiff’s nmotion (doc. no. 154) is GRANTED I N PART and DEN ED
IN PART. It is FURTHER ORDERED t hat the anount del ay danages is
$18,587.50. The court’s order is based on the foll ow ng
reasoni ng:

On July 18, 2001, a verdict was entered in favor of the
plaintiffs and agai nst the defendants in the anount of $250, 000.
The plaintiffs subsequently filed a notion to seek del ay damages
in this case in the amount of $20,612.50. The defendants contest
t he amount of del ay damages to be added and argue that damages
should total only $7,457.50. The defendants dispute the date on
whi ch service of process was made on the defendants.

Furthernore, they argue that the period for which to cal cul ate



del ay damages shoul d be reduced to account for plaintiffs’
requests to delay calling the case to trial and for plaintiffs’
failure to submt discovery materials, which, they claim
resulted in the defendant’s failure to properly assess the clains
agai nst them The court finds that the defendants’ argunents
with respect to service of process and the plaintiffs’ requests
to delay trial have nerit, but determ nes that the del ay danages
shoul d not be reduced for plaintiff’'s alleged failure to submt

di scovery material s.

A plaintiff may request that damages for delay be added
to the anobunt of conpensatory danages awarded agai nst each
defendant found liable to the plaintiff in a jury verdict. See
Pa. R CGv. P. 238(a)(1). Damages should be awarded from “one
year after the date of original process was served in the action
up to the date of the award, verdict or decision.” Pa. R Gwv.
P. 238(a)(2)(ii). The period for which delay damages is
cal cul ated shall exclude the tinme after which the defendant has
made a witten offer of settlenent for 90 days or until the
comencenent of the trial (provided that the plaintiff did not
receive nore than 125% of the offer). See Pa. R Cv. P. 238(b).
The period of delay damages should not include any tinme “during
which the plaintiff caused delay of the trial.” Pa. R Gv. P
238(b)(2).

The plaintiffs and defendants di spute the date on which

to begin the conputation of delay damages. Plaintiffs contend



that service of process was nmade on Septenber 27, 1999, while

def endants argue that service was not made until October 8, 1999.
Under Pennsylvania Rule of Civil Procedure 403, service nust be
made by mailing a copy of the process to the defendant by return
receipt. |If the mailing is refused, than the plaintiff shal

mail a copy to the defendant by ordinary mail and service is
conplete if the mail is not returned to the sender within 15 days
after the mailing. See Pa. R Cv. P. 403.

In this case, the defendants refused the original
mai ling, and the plaintiffs mailed the defendants a copy of the
process by ordinary mail. The defendants did not receive the
service until COctober 8, three days after the plaintiffs’ second
mai ling. Thus, plaintiffs’ delayed damages shoul d not be
conput ed from Septenber 28, 2000, one year after the origina
mai | ing, but from October 8, 2000, a year after service was
actually made. The total anount of the days for which the
plaintiff seeks del ay danmages shoul d be reduced by 10 days.

The defendants further allege that the del ay danages
shoul d be excluded for a period of 16 days, for which plaintiffs’
counsel requested the court not to call the case to trial. The
case was scheduled to be placed in trial pool on March 20, 2001.
On February 1, 2001, counsel for plaintiffs requested the court
not to call the case for the 15 days from March 23 until April 8,
because of prepaid vacation plans. Plaintiffs’ counsel also

requested on May 10, 2001 not to call the case to trial on My
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21, 2001, when he would be in New York

The defendants rely on Seal over v. Carey Canada, Inc.,

996 F.2d 42 (3d Cir. 1993) (citing Wrth v. Mller, 398 Pa.

Super. 244, 580 A 2d 1154 (1990)), for the proposition that a
del ay caused by plaintiffs’ counsel should not be conputed for
del ay damages purposes. The Seal over court states that “the
period of time a trial was del ayed due to a continuance requested
by the plaintiff should be excluded fromthe period for which
del ay damages are awarded.” 996 F.2d at 46. Neverthel ess, as
the court in Wrth noted, only delays that actually cause del ay
of trial shall be excluded. See 398 Pa. Super. at 254, 580 A 2d
at 1159.

In this case, the court was prepared to call the case
to trial on March 20, 2001, the date it was to be placed in the
trial pool. Since the court was prepared to call the case to
trial, the plaintiffs’ requests thus postponed the begi nning of
trial. The defendants are entitled to reduce the del ay damages
accordingly. The total anobunt of delay damages the plaintiffs
seek shoul d be reduced by an additional 16 days.

Def endants al so seek to exclude 155 days fromthe del ay
damages period (February 2001 to date of trial), arguing that the
plaintiffs’ failure to provide information in discovery prevented
t he defendants from being able to assess the clains and thus
precluded a settlenent offer. The defendants argue that they

were not given incone tax information, nor were their discovery



requests updated to reflect that plaintiff John R ce stopped
wor ki ng in February 2001, five nonths before trial. They argue
that this information significantly altered his earning capacity
claim Had they had this information, defendants argue, they
“perhaps” then woul d have nmade a settlenent offer which would
insulate them from del ay damages liability “if it was within 125%
of the anmpunt of the verdict.”

The defendants rely on the trial court’s opinion in

Seal over v. Carey Canada, 791 F. Supp. 1059 (M D. Pa. 1992),

vacated by Seal over v. Carey Canada, 996 F.2d 42 (3d G r. 1993)

(reversing the district court’s decision concerning delay damages
for a period where plaintiff’'s counsel requested a continuance
but not deciding on “the propriety of the remainder of the
award”). The trial court stated that a party can only have the
duty to nmake a fair settlenent clai mwhen he has an opportunity
to assess the claim Sealover, 791 F.Supp. at 1068. 1In a bodily
injury action, that assessnment woul d enconpass “a review of the
injuries and the prognosis, work loss, verified and rel ated

expenses and an assessnent of the evidence as it bears on

l[iability.” 1d. (quoting Sherrill v. Port Authority of Allegheny
County, 383 Pa. Super. 104, 556 A. 2d 450, 460 (1989)).

Both the Seal over and Sherrill cases can be
di stingui shed. In Seal over, an asbestos exposure case, the issue
was whether the plaintiff’'s failure to answer the defendant’s

interrogatories for eight nonths excluded that period fromthe



cal cul ation of delay damages. The information withheld fromthe
def endant in Seal over was pertinent to whether the plaintiff was
exposed to the defendant’s product, an essential piece of
i nformati on upon which to assess the plaintiff’s claim The
court found that eight nonths was an unreasonable tine to respond
to the interrogatories. The court held that w thout know edge of
whet her the plaintiff had been exposed to its product, the
defendant was in no position to nake a reasonabl e settl enent
of fer.

In the case before the court, the defendants have had
significantly nore information to assess the clains than the
def endant in Seal over. The case was filed on Cctober 19, 1999.
Per the court’s July 7, 2000 order, discovery was to be conpl eted
by Septenber 29, 2000. The case went into the trial pool on
March 20, 2001. The defendants thus had a year and a half to
assess the claim

The issue in Sherrill arose not because a plaintiff
wi thhel d information thereby making it difficult for the
def endant to assess the claim but because unforeseen and
significantly higher damages were di scovered after the case was
remanded for a newtrial, resulting in a significantly higher
damage award. The court was confronted with attenpting to
deternm ne what the del ay danages were in between filing and the
first — and lower - verdict. The court held that the award of

del ay damages nust be cal cul at ed based on the damages that were
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foreseeable at that tine, not those that were awarded after the
second trial. In Sherrill, it was thus not possible for the

def endant to assess the clai mbecause at the tinme the defendant
shoul d have nade a settlenent offer, it was not conceivabl e that
t he damages woul d escal ate to such | evel s.

The issue is thus whether the defendants were able to
fairly assess the clains against them Al though they did not
have perfect information, it would appear that they had
significantly nore informati on than the defendants in both
Seal over and Sherrill. It cannot be that the defendant nust have
perfect information, only that the defendant nust be able to
assess the claim Furthernore, the defendants’ clai mappears
hi ghly specul ative. They argue that if they had this
information, they m ght have nade a settlenent offer and that
settlenent offer mght be within 125% of the final verdict. The
defendants are not entitled to a reduction of these 155 days from
the tinme cal culating the del ay damages.

Thus, from Cctober 8, 2000, to Decenber 31, 2000, there
are 85 days, or .23 years, fromwhich to cal cul ate del ay damages
for 2000. From January 1, 2001, to July 18, 2001, there are 199
days, from which the court should subtract 16 because of the
plaintiff’s delay. There are then 183 days, or .50 years, from
which to cal cul ate del ay damages for 2001. “Damages for del ay
shall be calculated at the rate equal to the prine rate as |isted

inthe first addition of the Wall Street Journal published for



each cal endar year for which the damages are awarded, plus one
percent, not compounded.” Pa. R Gv. P. 238(a)(3). For 2000,
the interest rate should be 9.5% and for 2001 the interest rate
should be 10.5% See id. Add. to Expl. CGm. 1In calculating the
damages for 2000, delay damages shoul d equal the anobunt of the
award ($250,000) multiplied by the interest rate (.095)
multiplied by the portion of the year to which danmages are
entitled (.23). The final award for 2000 is thus $5,462.50. For
2001, the cal cul ations equal $250,000 nultiplied by .105

nmul tiplied by .50, which equals $13,125. Total del ay danages

t hus equal $18, 587. 50.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG J.



